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BUITISH OLUMBIA ADMIRALTY DISTRICT.

ROBERTS v, THE SHIP “ TARTAR"

Shippiingg—Maste e'a sesgpen— Cunton of port asto discharge of moiter with.
oul el iee —8el-nff,

Itis not the custom of the port of Vanconver that masters of tug boats
and simall eonsting vessels may, on the one hnnd, be rl'i.m.‘hurgm:l. with-
out notiee, amil, on the other haml, leave their employer’s service in
the snme muner, in oither cnse reeoiving Lheir wages up to the date
of the terminntion of the service.

L Aun item of ael-off wiserted iy the owners ngainat the manter’s eliaim for
wages, consisting of an amount af =L 55 charged for the fare woid board
of w frieiel of the waster whie liud been taken with him on one of hie
Lreipm on the owner's Lag-hont, wun not wllowed becnose (L was o peneral
practice in the port of Vancouver toallow the masters such a privilege.

AcTiON by s master for wages and for damages for
wrongful dismissal.

The facta apipear in the reasons for judgment.

The case was tried in Vancouver before Mr. Justice
Martin, Local Judge for the British Columbia Admiralty
District, on 1st April, 1908,

A. C. Brydon Jack for plaintiff';
R. L. Reid, K.C., for ship.

&

Martiy, L. J. now (April 14th, 1908,) delivered judg-
ment.

This action raises a question of importance to mariners
of the port of Vancouver, viz, :—Is it the custom of that
port that masters of tug-boats and small coasting vessels
may on the one hand be discharged without notice, and,
on the other, leave their employer’s service in the same
manner, in either case receiving their wages up the date
of the termination of the service?

The owners of the defendant tug-boat adduced evidence
to support the custom and the plaintiff bronght forward
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witnesses to the contrary, with the result that I am
satisfied said alleged custom does not exist. It is of so
unusual a nature that I should have expected evidence
to satiefy me beyond reasonable doubt that it was the
“ gottied and established practice of the port,”” as was
said in Postlethwaitev. Freeland (1), but even the defend-
ants’ evidence hardly went that length. But in any
event I could not hold such a custom to be reasonable,
the objections to it being so many and so obvious; to
give one example only, it would be an extraordinary
state of affaira, and one contrary not only to the interests
of master and owner but of the travelling public, if a
master on a trip from, say, Vancouver to Van Anda,
thence to Nanaimo, and back to Vancouver, could, in
effect, desert hia ship at Van Anda withoat any notice,
leave his passengers and his owners in the lurch, and yet
get paid for such a manifest breach of all marine tradi-
tional obligations and standards. A Court of Admiralty
can hardly be expected to sanction anything of that sort.

If the defendants were not justified in dismissing the
plaintiff in pursuance of the said custom, which I find
they were not, then after a careful consideration of all
the evidence I have come to the conclusion that there
was no «ther ground for his dismissal. The question
very largely depends upon the state of the weather when
the tug had the boom in tow, and though the muster of
the Schell was called by the defendant to disprove the
plaintifi’s statement on that head, he admitted he was
unable to do so,

Such being the case, the plaintiff is entitled to the
sum of §116.35, being the amount of wages actually due
up to his discharge on the 15th of January, and I award

him the further sum of $100 damages, i.e. one month’s
salary for wrongful dismissal,

(1) [1880] G A. C. 569 at p. 616.
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Mr. Jack rightly contended that it has been the prac-
tice of this court to make an allowance of a month’s
wages to mariners engaged on & monthly basis who have
been wrongfully dismissed, provided they showed due
diligence, as the plaintiff did here, to obtain similar
employment elsewhere after dismissal but were, ns here,
unsuceessful in the effort,

Turning then to the set-ofl.  The first item, for mer-
chandise, has been abandoned, and the second one, for
washing, the owners have not established. The third
does not fonnd any claim ngainst the plaintiff. It ia true
that Lie, ax masier, increased the mate’s wages on the
pay-slicet sent to the owners, but they were not misled
by it, and if they chose to pay the sdditional amount,
which there was no legal oliligation to do, they cannot
recover the sum from the plaintifl

The two last items in the set-off amount to 830, T: and
are soucht to he deducted from the plaintifi's wages
eeanse the owners ebjected to his taking a friend with
him on the tug on one of her trips, and so they charged
the fare up sguinst him, $0, together with his friend’s
heard for twenty-eight days at 7be., 821,75, Buat [ do
not think it would be just to allow this, deduetion in
view of the fact thutone of the defendants own witnesses
allmitted that owners in general did not objeet to eape
tuing of tug-boats taking their friends on such trips, even
tor a longer period than twenty-eight days, and that it
would not he customary to ohject to the captain extend-
g in this way the courtesy of Lis vessel, so to speak, to
n friend who no doubt would reciprocate Such being
the fuct it would, I think, bave heen better, in case the
owner's herein objected to such a recognised practice, if
they hwl definitely informed tlieir master of that fact
beforeliand, otherwise it would not he fair 1o him to seek
to make him liable.
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The result is that judement will be entered in favour
of the plaintiff for $116.35 wages and £100 damages,
total §216.35. :

As to the costs Mr. Reid asks that they should
not be awarded to the plaintiff because the smount
was relatively small, under fifty pounds (1), and the
action might have been brought in the County
Court. It is true that the amount is not large,
but as is frequently the cnse with actions regard-
ing seamen's wages, questions of principle are herein
involved, (as & recent example of which in this court sce
Cable w. Sovatra (2)), and the two questions of custom
which have arisen are of general importance to mariners
on this coast, and merit the consideration of a eourt of
superior jurisdiction. Dut further, as was urged by
plaintiil’s counsel, this court aflfords a special remedy for
the recovery of wages, by the seizure of the wessel,
which is not open to other courts; and its practice affords
the means for a very desirable prompt determination of
the claim. I see no good reason to depart from general
riule No, 132, that the costs should follow the event, No
question of accounts, properly so culled, ariscs here, as
was the case in tne Fleur de Lis (1), it is a simple elaim
for so much wages for so many duys, ns fully within the
defendants’ knowledse as the plaintiffs, and damawes
for wrongful dismisaal,

Judyment aeccordingly.
Solieitor for plaintift : A. C. Drydon Jacl,
Solicitors for ship: Bowser, Reid and Wallliridye,

() Howell's Aehimivalty Practiee, 20 11 Ex () Bl
(18 s L B & B, B
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